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Individual mandate will
face some tough scrutiny
JackP~int~r
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his week, the Supreme
Court hears oral argument on the constitutionality of the so-called "individual mandate," which requires most Americans to
purchase health insurance
starting in 2014or pay a monetary penalty.
The constitutional issue is
whether the individual mandate is either a regulation of
interstate commerce or a law
"necessary and proper" for
that regulation.
Here are three things I
would look for during the oral
argument:
1.Are the justices skeptical
of the administration's main
argument that the failure to
purchase health insurance
constitutes interstate commerce?
It's hard to see how inactivity (not purchasing health
insurance) is commerce, let
alone interstate commerce.
And if it is, what's to stop Con-.
gress from forcing us to purchase other goods and services from private companies?
2. How do the justices react
to the administration's fallback argument - that the
.individual mandate is "necessary and proper" for regulating interstate commerce?

The administration makes
two arguments here:
» One relies on Supreme
Court decisions that say Congress may regulate activity
that is neither interstate nor
commerce if it "substantially
affects" interstate commerce.
The administration says this
test is met because some people without health insurance
don't pay their medical bills,
and that raises insurance
premiums for everyone.
» An alternate argument
asks the court to adopt a new
rule that Congress may regulate activity that doesn't
substantially affect interstate
commerce if the regulation is
"essential" to a broader federal regulatory program.
The administration says _
the individual mandate is.
essential because insurers
must now cover pre-existing
conditions, and that gives
people incentives to forgo
insurance until they are sick.
Expect the justices to ask
hard questions about these
two arguments and the precedent they would set.
Can Congress force people
to get check-ups, purchase
healthful foods, join a health
club, or even exercise on the
theory that failing to do so
increases medical costs and
raises' insurance premiums
for everyone?
. And what's to stop Con-.
gress from justifying other
mandates as "essential?" It
could simply establish a per-
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mitted government program
that won't work without a
mandate and then impose the
mandate.
. 3. Are the justices skeptical
about whether the individual
mandate is "proper"?
The Supreme Court has
said a law doesn't meet the
second part of the "necessary
and proper" test unless it is
consistent with "the letter and
spirit of the Constitution."
To prevail on the "proper"
test, the administration must
counter arguments that the
individual mandate:
))Tramples on "The powers
... reserved ... to the people"
under the Tenth Amendment
by abandoning the long-standing principle that legally binding contracts require mutual
assent and cannot be coerced.
))Violates the fundamental
structure of the Constitution
by assuming the federal government has essentially the
same powers as the states.
))Is inconsistent with the
theory of natural rights in the
Declaration of Independence the idea that we own ourselves
and, therefore, have the right
to be left alone as long as we ..
honor the equal right of others
to be left alone.
And how will the admini-
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stration respond to arguments
that economic mandates are:
» Unprecedented - Unlike
the individual mandate, existing federal mandates (military conscription, jury duty,
and census participation) are
specifically mentioned in the
Constitution and are essential
to the very existence of the
government and therefore
fundamental duties of citizenship:
))Dangerous - Mandates
are vastly more intrusive than
the regulation or prohibition
of chosen activity.
A mandate applies merely
because you exist, but you can
avoid a regulation of chosen
activity by forgoing certain
activities.
Importantly, a handful of
mandates can consume all
your time and money. An
equal number of prohibitions
of chosen activity leave you
free to do an infinite number
of other things.
Overall, the administration
faces an uphill battle defending the individual mandate.
Jack Painter lives in Cincinnati and
is a corporate lawyer in private
practice. His full analysis is at .
wl,llw.LibertyAllianceCincinnati.orgiindividuaZmandate.

